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U.S. Customs Service 


Treasury Decision 


(T.D. 92-9) 


REVOCATION OF CORPORATE BROKER PERMIT NO. 11154 
UNIVERSAL TRANSPORTATION SYSTEMS, LIMITED 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on August 7, 1991, pursuant to 
section 641(b)(5), Tariff Act of 1930, as amended (19 U.S.C. 1641(b)(5)), 
the corporate permit for Universal Transportation Systems, Limited, to 
conduct Customs business in the Detroit District was revoked by opera- 
tion of law. 


Dated: January 14, 1992. 


C.L. BRAINARD, 
Director, 


Office of Trade Operations. 


[Published in the Federal Register, January 24, 1992 (57 FR 2944)] 





U.S. Customs Service 


General Notice 


STATEMENT OF POSITION ON EXECUTION OF NEW POWERS 
OF ATTORNEY DUE TO MERGER, CONSOLIDATION OR 
SIMILAR TRANSACTION OF CUSTOMS BROKER, AND 
OBTAINING NEW BROKER’S LICENSE IN CERTAIN 
SITUATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Statement of position. 


SUMMARY: When Customs brokers merge, consolidate or engage in 
other transactions where the surviving broker is a different legal entity 
than the predecessor broker, the surviving broker must obtain powers 
of attorney in its name from the clients of the predecessor broker before 
conducting Customs business on their behalf; however, there is no such 
requirement if the power of attorney granted to the predecessor broker 
specifically provides that it is transferable to a Customs broker which is 
the predecessor broker’s legal successor in interest. Customs will not 
take broker compliance action under 19 U.S.C. 1641, in connection with 
the execution of new powers of attorney, provided that the clients of the 
predecessor broker are notified of the proposed merger, consolidation or 
other transaction prior to its effective date, and the new powers of attor- 
ney are executed in favor of and are retained by the surviving broker 
within thirty (30) days of the effective date of the transaction, unless ad- 
ditional time is requested and is granted by Customs within the thirty 
(30) day period. In the case of mergers, consolidations or other transac- 
tions which occurred prior to the date of this Notice, the new powers of 
attorney must be executed and retained within thirty (30) days of the 
date of this Notice, unless additional time is requested and is granted by 
Customs within the thirty (30) day period. 

When an entity which does not hold a Customs broker’s license en- 
gages in a merger, consolidation or other transaction with a Customs 
broker and the surviving entity is a different legal entity than the bro- 
ker, the surviving entity must obtain a Customs broker’s license and 
powers of attorney in its name before conducting Customs business ex- 
cept on its own behalf. 


EFFECTIVE DATE: January 27, 1992. 


FOR FURTHER INFORMATION CONTACT: Robert W. Page, Chief, 
Entry Compliance Branch, U.S. Customs Service, 1301 Constitution 
Avenue, N.W., Room 1313, Washington, D.C. 20229, (202) 566-5307. 
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SUPPLEMENTARY INFORMATION: 

19 U.S.C. 1641 provides that the Secretary of the Treasury may pre- 
scribe rules and regulations relating to the licensing of Customs bro- 
kers, the keeping of books, records and other documents, and the 
imposition of penalties resulting from the violation of those rules and 
regulations. 19 C.F.R. 141.46 requires that Customs brokers obtain 
powers of attorney from their principals before transacting Customs 
business on their behalf, and that the powers of attorney must be re- 
tained with the brokers’ books and papers. Specific penalties for the fail- 
ure to retain powers of attorney are provided for in 19 C.F.R. 171, App. 
C, V, E. 

In HQ Ruling 223119 (August 26, 1991), Customs held that the Cus- 
toms broker’s license and powers of attorney held by a wholly owned 
subsidiary were not transferable to its parent corporation when the sub- 
sidiary was absorbed by the parent corporation in a merger. Customs 
also held that the surviving corporate entity had to obtain a Customs 
broker’s license in its name and new powers of attorney in its name from 
the clients of the subsidiary corporation. In Customs Legal Determina- 
tion No. 82-0048, issued April 5, 1982, Customs held that when a parent 
Customs broker corporation dissolves a subsidiary Customs broker cor- 
poration, the powers of attorney issued to the subsidiary are not trans- 
ferable to the parent corporation. Customs maintains the same position 
when brokers which are not parent and subsidiary corporations merge, 
consolidate or engage in other transactions where the surviving broker 
is a different legal entity than the predecessor broker to whom the pow- 
ers of attorney in question were issued. 

Importers generally grant powers of attorney to Customs brokers on 
the basis of the importer’s trust and confidence in the broker’s skill, 
judgment and discretion. Mergers, consolidations and other transac- 
tions may result in changes of circumstances which affect the importer’s 
intent to transact business through the successor to the broker. This 
change of intent can occur whether the broker to whom the power of at- 
torney is issued is a corporation, partnership, individual or other legal 
person. (However, Customs held in HQ Ruling 730666 (August 18, 
1987) that it is not necessary to obtain new powers of attorney where a 
corporate broker merely undergoes a name change and there is no 
change in the corporate entity itself). 

Customs recognizes that mergers, consolidations and other transac- 
tions in the brokerage industry may occur rapidly and involve many par- 
ties, and that obtaining new powers of attorney by the effective date of 
the transaction may be difficult or impracticable. This Notice gives af- 
fected persons, whether they be corporations, partnerships, individuals 
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or other legal persons, a reasonable period of time in which to comply 
with the power of attorney requirements. 
SAMUEL H. Banks, 
Assistant Commissioner, 
Office of Commercial Operations. 


[Published in the Federal Register, January 27, 1992 (57 FR 3803)] 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 4 


UNLADING OF FOREIGN VESSELS ALLOWED PRIOR TO 
ENTRY AT U.S. PORTS SUBSEQUENT TO INITIAL U.S. PORT 
OF ARRIVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to provide that it is within the discretion of the district director to 
issue a permit to unlade to allow a foreign vessel that has already made 
formal entry at its first port of arrival in the U.S. to unlade cargo at sub- 
sequent coastwise ports without the necessity of making preliminary 
entry and prior to the vessel making formal entry at those ports. The 
document proposes that if the district director deems it necessary, how- 
ever, before allowing unlading prior to the vessel’s formal entry, he may 
require the master to make an oath or affirmation to the truth of the 
statements contained in the vessel’s manifest to a Customs officer who 
boards the vessel and require delivery of the manifest prior to issuing 
the permit to unlade. All foreign vessels are still required to report arri- 
val and make formal entry at all coastwise ports. It is believed that this 
amendment would expedite the discharge of cargo without diminishing 
Customs enforcement effectiveness. 


DATE: Comments must be received on or before March 24, 1992. 
ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Leo Morris, Office of In- 
spection and Control, 202-566-8151. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 1448 of title 19 of the United States Code provides that no 
merchandise, passengers, or baggage shall be unladen from any vessel 
or vehicle arriving from a foreign port or place until entry of such vessel 
or report of arrival of such vehicle has been made and a permit for the 


7 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 6, FEBRUARY 5, 1992 


unlading of the same has been issued by the appropriate Customs offi- 
cer. It also provides that if the master of a vessel makes preliminary en- 
try, a permit to unlade may be issued by Customs prior to formal entry. 

Customs has interpreted this statute to mean that merchandise, pas- 
sengers or baggage could not be unladen from any foreign vessel at any 
U.S. port until entry has been made, whether it was a formal entry or 
preliminary entry. This would be the case whether the vessel was arriv- 
ing from a foreign port or from another U.S. port. Reading 19 U.S.C. 
1448 in conjunction with 19 U.S.C. 1434, which provides that U.S. ves- 
sels are not required to made entry at a U.S. port when arriving from 
another U.S. port, Customs has permitted merchandise, passengers or 
baggage to be unladen from U.S. vessels arriving at one U.S. port from 
another U.S. port without entry being made. Section 4.8, Customs 
Regulations (19 CFR 4.8), now provides that if it is desired that any ves- 
sel having on board inward foreign cargo, passengers or baggage shall 
discharge or take on cargo, passengers or merchandise before the vessel 
has been formally entered, preliminary entry shall be made. Section 4.8 
has been applied only to foreign vessels. 

Currently, based on this interpretation, a foreign vessel carrying resi- 
due cargo, passengers or baggage would request preliminary entry if it 
wishes to discharge passengers or cargo prior to making formal entry at 
the customhouse. After the vessel makes preliminary entry, the district 
director generally issues a permit to unlade. If preliminary entry is 
granted, the vessel can begin discharging cargo or passengers shortly af- 
ter arriving, rather than waiting hours for formal entry to be completed 
at the customhouse. 

After reviewing the statutory language, Customs now believes that 19 
U.S.C. 1448 is only applicable to vessels that are arriving from a foreign 
port or place and not to vessels arriving at a U.S. port from another U.S. 
port. In other words, if a vessel is arriving at a U.S. port from a foreign 
port, it may not receive a permit to unlade from Customs until either 
formal or preliminary entry is made; however, if a vessel is arriving at a 
U.S. port from another U.S. port, merchandise, passengers or baggage 
may be unladen prior to entry. This new interpretation is especially sig- 
nificant for foreign vessels. As indicated above, U.S. vessels are not re- 
quired to make entry at a U.S. port when arriving from another U.S. 
port so in this situation they have been permitted to unlade without 
making entry. Foreign vessels, on the other hand, pursuant to 19 U.S.C. 
1433 and 1435 respectively, are required to report arrival immediately 
after arriving at any port or place in the U.S. and must make entry 
within 48 hours after arriving within the limits of a Customs port. Ac- 
cording to this new proposed interpretation, Customs now can issue a 
permit to unlade prior to a foreign vessel’s entry at a U.S. port when it is 
arriving from another U.S. port. 

The only statutory reference to preliminary entry isin 19 U.S.C. 1448. 
According to this proposed interpretation that 19 U.S.C. 1448 relates 
only to vessels arriving from a foreign port or place, the right of a master 
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to seek preliminary entry so that he may unlade prior to making formal 
entry is only applicable to vessels arriving from a foreign port or place. 
There would be no need for a master of a foreign vessel to seek prelimi- 
nary entry when arriving at one U.S. port from another U.S. port if the 
vessel could be unloaded prior to formal entry. 

Customs is proposing in this document to amend § 4.8, Customs 
Regulations (19 CFR 4.8) to clarify that preliminary entry is required 
for both U.S. and foreign vessels arriving from a foreign port or place 
that wish to discharge cargo, passengers or baggage or take on cargo, 
passengers or baggage before the vessel has been formally entered. 

Further, the document proposes to amend § 4.30 to provide that per- 
mits to unlade or lade may be issued by the district director to a foreign 
vessel arriving at a U.S. port from another U.S. port prior to formal en- 
try and without the vessel having to make preliminary entry at the sec- 
ond port and to a U.S. vessel arriving at a U.S. port from another U.S. 
port without requirement of entry at the second port. If he deems it nec- 
essary, the district director may require the master to make an oath or 
affiliation to the truth of statements contained in the vessel’s manifest 
to a Customs officer who boards the vessel prior to issuing the permit. 
The authority of the district director to require an oath or affirmation to 
the truth of the statements contained in the vessel’s manifest and deliv- 
ery of the manifest prior to issuing a permit if he deems it necessary de- 
rives from 19 U.S.C. 1433(d) and (e)(2) which provides that the master 
shall present to customs officers such documents, papers, or manifests 
as the Secretary may by regulation prescribe and that a vessel may after 
arriving in the U.S. discharge any passenger or merchandise (including 
baggage) only in accordance with regulations prescribed by the Secre- 
tary. 

Customs believes that by easing the requirement that preliminary en- 
try be made before a foreign vessel may be issued a permit to lade or un- 
lade when arriving from another U.S. port, but by retaining the right to 
board and examine manifests if necessary, Customs efficiency regard- 
ing the discharge of cargo, passengers and baggage will be improved 
without a diminution in enforcement effectiveness. 

In accordance with the above discussion, amendments are being pro- 
posed to §§ 4.1, 4.8, 4.10, and 4.30, Customs Regulations (19 CFR 4.1, 
4.8, 4.10, and 4.30). Amendments are also being proposed to $§ 4.7, 4.13, 
4.81, 4.85, and 4.87 to eliminate the reference to “boarding officer” 
where such references are no longer appropriate. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments timely submitted to Customs. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations and Disclosure Law Branch, Room 2119, U.S. Customs 
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Service Headquarters, 1301 Constitution Avenue, NW, Washington, 
D.C. 
REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of small 
entities. Accordingly, they are not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 

DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participate in its development. 


List OF SUBJECTS IN 19 CFR Part 4 
Carrier, Release of merchandise, Vessels. 


PROPOSED AMENDMENTS 


It is proposed to amend Part 4, Customs Regulations (19 CFR Part 4), 
as set forth below. 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4, Customs Regulations (19 
CFR Part 4) and the relevant specific authority citations for §§ 4.1, 4.7, 
4.8, 4.10, 4.81 and 4.85 (19 CFR 4.1, 4.7, 4.8, 4.10, 4.81, 4.85) continue to 
read and the relevant specific authority for § 4.30 (19 CFR 4.30) is re- 
vised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 

§ 4.1 also issued under 46 U.S.C. App. 163; * * * 

§ 4.7 also issued under 19 U.S.C. 1431, 1439, 1465, 1581(a), 1583, 46 
U.S.C. App. 883a, 883b; * * * 

§ 4.10 also issued under 19 U.S.C. 1448, 1451; * * * 

§ 4.30 also issued under 19 U.S.C. 288, 1433, 1446, 1448, 1450-1454, 
1490; * ** 

§ 4.81 also issued under 19 U.S.C. 1433, 1439, 1442, 1443, 1444, 1486; 
46 U.S.C. App. 251, 313, 314, 883; * * * 

§ 4.85 also issued under 19 U.S.C. 1439, 1442, 1443, 14444, 1623; 


* * * % * % * 


2. It is proposed to revise § 4.1(b), Customs Regulations (19 CFR 
4.1(b)), to read as follows: 
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§ 4.1 Boarding of vessels; cutter and dock passes. 


* * * * * “* * 


(b) Every vessel arriving within a Customs district directly from a 
point outside the Customs territory of the United States shall be 
boarded and shall be subject to such supervision while in port as the dis- 
trict director deems necessary. When he deems it desirable, the district 
director may detail Customs officers to remain on board a vessel to se- 
cure the enforcement of this part. If preliminary entry is requested, 
boarding is required. Except as provided in paragraph (a) of this section, 
boarding of a vessel arriving within a Customs district directly from an- 
other port in the United States shall not be required. 


* * * * * * * 


3. It is proposed to remove footnote 16 from Part 4, Customs Regula- 
tions (19 CFR Part 4). 

4. Itis proposed to amend § 4.7, Customs Regulations (19 CFR 4.7), by 
revising the second sentence of § 4.7(b) and entire paragraph (d)(3) to 
read as follows: 


§ 4.7 Inward foreign manifest; production on demand; con- 
tents and form. 


* * * * * * * 


(b) * * * The master shall deliver the original and one copy of the mani- 
fest to the Customs officer who shall first demand it. * * * 


* * * * * * * 


(3) The declaration shall be ready for production on demand for in- 
spection and shall be presented as part of the original manifest when 
formal entry of the vessel is made. 

5. It is proposed to remove footnote 18 from Part 4, Customs Regula- 
tions (19 CFR Part 4). 

6. It is proposed to revise § 4.8, Customs Regulations (19 CFR 4.8), to 
read as follows: 


§ 4.8 Preliminary entry. 

Preliminary entry allows a U.S. or foreign vessel arriving from a for- 
eign port or place to discharge cargo, passengers or baggage or take on 
additional cargo, passengers or baggage prior to making formal entry at 
the customhouse by allowing the master to make an oath or affirmation 
to the truth of statements contained in the vessel’s manifest and deliver 
the manifest to the Customs officer who boards the vessel. Customs offi- 
cers are required to board a vessel before a preliminary entry is permit- 
ted. Preliminary entry shall be made by compliance with § 4.30 and 
execution by the master of the Master’s Certificate on Preliminary En- 
try on Customs Form 1300. 

7. It is proposed to amend § 4.10, Customs Regulations (19 CFR 4.10), 
by revising the first sentence to read as follows: 
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§ 4.10 Request for overtime services. 

Request for overtime services in connection with the entry or clear- 
ance of a vessel, including the boarding of a vessel in accordance with 
§ 4.1 of this part, shall be made on Customs Form 3171. * * * 

8. It is proposed to remove footnote 22 from Part 4, Customs Regula- 
tions (19 CFR Part 4). 

9. It is proposed to amend § 4.13(a), Customs Regulations (19 CFR 
4.13(a)), by revising the first sentence to read as follows: 


§ 4.13 Alcoholic liquors on vessel of not over 500 net tons. 

(a) When a vessel of not over 500 net tons which arrives from a foreign 
port or a hovering vessel has on board any alcoholic liquors, a certificate 
respecting the importation of any spirits, wines, or other alcoholic liq- 
uors on board, other than sea stores, shall be delivered to the appropri- 
ate Customs officer with the inward foreign manifest. * * * 

10. It is proposed to amend § 4.30, Customs Regulations (19 CFR 
4.30), by revising paragraphs (a) and (d) to read as follows: 

§ 4.30 Permits and special licenses for unlading and lading. 

(a) Except as prescribed in paragraph (f), (g), or (k) of this section or in 
§ 123.8 of this chapter and except in the case of a vessel exempt from en- 
try or clearance under 19 U.S.C. 288, no passengers, cargo, baggage or 
other article shall be unladen from a vessel which arrives directly or in- 
directly from any port outside the Customs territory of the United 
States or from a vessel which transits the Panama Canal and no cargo, 
baggage, or other article shall be laden on a vessel destined to a port or 
place outside the Customs territory of the United States if Customs su- 
pervision of such lading is required until the district director shall have 
issued a permit or special license therefore on Customs Form 3171. 

(1) U.S. and foreign vessels arriving at a U.S. port directly from a for- 
eign port or place are required to make entry, whether it be formal or as 
provided in § 4.8 of this part, preliminary, before the district director 
may issue a permit or special license to lade or unlade. 

(2) U.S. vessels arriving at a U.S. port from another U.S. port at which 
formal entry was made may be issued a permit or special license to un- 
lade or lade without having to enter at the second port. Foreign vessels 
arriving at a U.S. port from another U.S. port at which formal entry was 
made may be issued a permit or special license to lade or unlade at the 
second port prior to formal entry without the necessity of making pre- 
liminary entry. The district director, in these circumstances, may issue 
the permit or special license after the master has reported arrival of the 
vessel, or may, in his discretion, require the master to make an oath or 
affirmation to the truth of the statements contained in the vessel’s 
manifest to a Customs officer who boards the vessel and require delivery 
of the manifest prior to issuing the permit. 

* * * * * * * 
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(d) Except as prescribed in paragraph (f) or (g) of this section, a sepa- 
rate application for a permit or special license shall be filed in the case of 
each arrival. 

* * * * * * * 


11. It is proposed to remove footnotes 56 through 58 from Part 4, Cus- 
toms Regulations (19 CFR Part 4). 

12. It is proposed to amend § 4.81(d) and (e), Customs Regulations (19 
CFR 4.81(d), (e)), by removing the words “the boarding officer” where 
they appear and inserting in their place the words “the appropriate Cus- 
toms officer” and by removing the words “the Customs boarding officer” 
in § 4.81(e) and inserting in their place the words “the appropriate Cus- 
toms officer”. 

13. It proposed to amend § 4.85, Customs Regulations (19 CFR 4.85), 
by removing the words “the Customs boarding officer” appearing in the 
last sentence of paragraph (b) and inserting in their place the words “the 
appropriate Customs officer” and by revising paragraph (d) to read as 
follows: 


§ 4.85 Vessels with residue cargo for domestic ports. 


* * * * * * * 


(d) If boarding is required before the district director will issue a per- 
mit or special license to lade or unlade, the abstract manifest described 
in paragraph (c) of this section shall be ready for presentation to the 
boarding officer. 

* * * * * * * 


14. It is proposed to amend § 4.87(c), Customs Regulations (19 CFR 
4.87(c)), by removing the words “the Customs boarding officer” and in- 
serting in their place the words “the appropriate Customs officer”. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: January 6, 1992. 
Nancy L. WorTHINGTON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 24, 1992 (57 FR 2859)] 
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